
COVID-19: IMPLICATIONS
FOR COMMERCIAL LEASING

The respective State and Territory Governments are

currently working on the detail which will be

effected through amendments to the relevant

leasing legislation and regulations in the each

State jurisdiction, including South Australia.

 

As at the date of this alert, the moratorium and the

other principles announced by the Prime Minister

have not yet been fully implemented by the States

and Territories or at all.  That is, for clarity, they do

not yet have legal effect in SA.   This will change

quickly.

 

At present, and until the SA Government makes

clear the specific changes to be applied to the SA

legislative framework to reflect the principles

agreed to by the National Cabinet, there is

uncertainty as to the commercial implications for

landlords (beyond the moratorium on evictions) in

circumstances where, for example, the tenant

cannot or chooses not to pay rent during that time

and indeed the rights of landlords after the

expiration of the moratorium period (e.g. the

recovery of unpaid rent).

 

Although it is clear that the legislative changes to

come will apply to retail leases, it is uncertain at

this time if those changes are to also apply to other

types of commercial leases (e.g. office) and

industrial leases.

The ramifications of COVID-19 on commercial

landlords and tenants is large scale and

unprecedented both in SA and nationally.

 

There is much uncertainty in the commercial space

at this time concerning the legal rights and

obligations of landlords and tenants, which is

further challenged by the difficulty in having one

solution that works for all tenancies.

 

In our view, each tenancy type requires its own

consideration and we encourage our landlord and

tenant clients to turn their mind to this, with our

assistance should you require it.

Background
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Prime Minister Mr Scott Morrison announced on

Sunday 29th March 2020, that the National Cabinet

(comprised of Federal and State Government) has

approved a six month moratorium on evictions  of

commercial tenancies for non-payment of rent.

 

The set of principles approved by National Cabinet

designed to assist tenants through this difficult

period also extends to include, amongst other

things, the ability for tenants to terminate leases

and/or seek mediation or conciliation on the

grounds of financial distress.

 

What is the Government

doing?



The uncertainty in how these new laws will operate

is unfortunate, as the announcement made by the

PM without further detail has already confused the

leasing market.

 

For instance, Tenants are now uncertain as to

whether they must (or should) pay their April rents,

which are traditionally due on the 1st April 2020. 

Landlords in the middle of terminating tenancies, or

whom have periodic tenancies at will, are uncertain

as to what they can or should do.

 

Already just yesterday (Monday), our office fielded a

large number of calls from our Landlord and Tenant

clients on these matters.

 

Certainty is important, however this will not come

until further information is released, in particular

the legal legislation and regulations themselves. 

 

We expect this could take several days and

are closely monitoring this.

Confusion in the Leasing

Market
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In the meantime, help can be found if we consider

legislative steps already enacted in NSW which have

increased regulation making powers under the

Retail Leases Act 1994 (NSW) and its Regulations

(“NSW Act”) the provisions of which will directly

restrict or prevent landlords from exercising

contractual rights for a period of time against their

tenants (e.g. re-entry clauses) and which can also

extend to exempting tenants from the operation of

a provision of the relevant Act or relevant lease

agreement. 

 

We expect similar legislation is likely to be enacted

in SA in the near term and it is therefore instructive

to consider the NSW Act and its effect on NSW.

 

If similar legislation is enacted in SA, then for such

time as the legislation remains in effect, this will

affect the rights of landlords under their respective

leases and it will affect the provisions of the Retail

and Commercial Leases Act 1995 (SA) and the

Regulations to that Act.

Key takeaways from the NSW

Act

As a guide for how SA could be impacted, key

takeaways from the NSW Act include:

Regulations made under the NSW Act will expire

after six months after the day on which the

Regulation commences (or such earlier date

decided by Parliament); ----------------------------------

--------                                        

The Regulations under the NSW Act may for the

purposes of responding to the public health

emergency caused by the COVID-19 pandemic: ----

-----------------------------

Prohibit a landlord from repossessing the

premises;     -----------------------------------------------

--

Prohibit a landlord from terminating the lease; -

------------------------------------------------

Regulate or prevent the exercise or enforcement

of another right of the landlord under the lease

(e.g. which could prevent a landlord from

calling on a bank guarantee); ------------------------

-------------------------

Exempt a tenant from the operation of a

provision of the NSW Act OR a provision of any

lease or licence agreement; --------------------------

-----------------------------------

The NSW Act may be intended to capture

commercial leases (in addition to retail leases); ----

---------------------------------------------

The Regulations to the NSW Act, once made clear,

will determine the scope of the NSW Act; ------------

-------------------------------------

The Regulations made pursuant to the NSW Act

will likely not have the effect of permanently

stripping landlords of any rights or causes of

action they may have, rather such rights and

causes of action are to be prohibited from being

exercised during the period of time in which the

Regulation applies.

 

 

At this time, the Regulations contemplated by the

NSW Act have not come into effect. The Regulations

will provide the necessary detail to the public and

provide more certainty to interested parties.
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Consider Acting Now
SA landlords should be mindful of the restrictions to

landlord rights in NSW in considering whether

to act now in relation to defaulting tenants (which

may include issuing a termination notice or

exercising other rights including calling on a bank

guarantee as the case may be). It is uncertain if

changes to SA legislation will apply retrospectively

so as to restrict landlord’s from terminating in

circumstances where notices to remedy have

already been issued on a defaulting tenant). In other

words, SA landlords that delay could find that they

are prevented from taking the usual course of

action as against defaulting tenants (including

where the default is not related to COVID-19). It is

likely the case that SA landlords will have statutory

restrictions imposed on them in the very near

future.

Considerations for SA

Landlords

Talk to your Bank
Landlords may wish to immediately contact their

bank to discuss a temporary variation to the terms

of any loan agreement to which the relevant

premises may be security.   This could be a

combination of the 6 month payment deferrals

offered by most banks, or a request to simply

reduce bank margin on loans. We understand from

our communications with several financial

institutions that they are themselves under

incredible stress at this time as they attempt to

manage the influx of calls from their distressed

customers (including landlords), so we suggest

making your request sooner rather than later.

 

Variations to the Lease
Depending on specific circumstances, it may be

commercially prudent for both landlords and tenants

to seek to negotiate temporary variations to the

terms of the Lease for say 3 or 6 months to best

ensure the continuation of an otherwise quality

commercial relationship. For example, parties may

agree on a reduction of or deferral (to be repaid at a

later date) of rent or other monies payable under the

lease. However, an agreement to vary the lease can

work to the mutual advantage of the parties. For

example, in consideration for the landlord agreeing

to reduce the rental burden on the tenant, the

tenant may agree to exercise any option to renew the

lease early thereby giving the landlord the benefit of

a longer tenancy. Similarly, if a tenant is seeking to

endure losses over the next 6 months in an effort to

then re-open, consideration should be had as to

whether it is appropriate to seek a rent deferral or

instead a rent reduction, or other.  

 

Existing Lease Incentives
Depending on specific lease terms, existing lease

incentives should be reviewed in particular where

tenants may experience difficulties in paying their

rents.   In the current environment, now more than

ever, landlords on future lease deals may wish to

consider applying incentives across the original lease

term rather than upfront rent free periods.

 

 

Those tenants who are fortunate enough to keep

paying their rents are likely to still have internal

business losses and may still consider having a

discussion with their landlords.

 

It is essential that where the parties 'strike a deal'

that has the effect of varying the terms of the lease,

that all such variations are properly documented by

way of deed of variation or other appropriate

documentation.

 

Reducing income tax on landlords (in return for

landlords agreeing to forego or limit rent);

Reduction of land taxes; and

Reduction of council rates.

Possible options available to Government to
assist Landlords
Landlords and tenants should consider that further

assistance could be provided in the near future,

including possibly:

 

 

 

 

It is critical that Landlords, Tenants and their

advisors understand their respective legal

rights and obligations to inform and assist

them in navigating towards acheiving the best

commercial outcome possible. 

These are difficult times. 
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Contact us on 08 8206 8444. 
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