
Commercial Leasing Code of Conduct 

Guide to Navigating Rent Relief (SA)



The South Australian property industry and its

participants, be they lessors, lessees, agents, property

managers and their advisors (conveyancing,

accounting, legal and others) now have the legal

framework in place setting out the temporary

variations to the rights and obligations of parties to

commercial leases as a result of the recent legislative

amendments to the law as it applies to commercial

leasing in South Australia.

 

The recent legislative measures now provide

interested parties with greater certainty when

navigating lease negotiations as well as providing for

the mediation and dispute mechanisms should lease

negotiations fail as provided by the Office of the

Small Business Commissioner and the Courts.

 

The purpose of this guide is to take a more practical

approach as we look at the new laws as they impact

commercial leasing in South Australia.

Background
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A Guide to Navigating Commercial Lease Negotiations for Rent
Relief, for Lessors, Lessees, Agents and Property Managers

the COVID-19 Emergency Response Act 2020
(“Act”); 

the COVID-19 Emergency Response (Further
Measures) Amendment Act 2020 (“Amending
Act”);

the COVID-19 Emergency Response (Commercial
Leases No. 2) Regulations 2020 (“Regulations”);

the National Cabinet Mandatory Code of Conduct
—SME Commercial Leasing Principles During
COVID-19 (“Code”).

Participants will need to refer to the following current
legislation and Code:
 

 
    as amended by:
 

 
    in conjunction with:
 

 
    and having regard to the provisions of:
 

 
The Act as amended by the Amending Act and the
Regulations is now law in South Australia for the

prescribed period (as described herein) and which

participants must be familiar with.
 
The Regulations make clear that the parties must also
have regard to the provisions of the Code in

negotiating rent relief or any other term of a

commercial lease (for example the proportion of rent
relief to be provided as between rent deferral and
waiver).

 

 

 

What is the relevant legislation?

Unless otherwise agreed by the parties, the rent

relief provisions apply for a 6 month period

commencing from 30 March 2020 until 30

September 2020 (“prescribed period”). 

 

However, the Magistrates Court may make an order

to defer the payment of rent (i.e. rent that is payable

later) for any period not exceeding 24 months from

the date of the order which may obviously extend

beyond 30 September 2020. For example, the Court

could order a 15% rent waiver until 1 October 2020

and a deferral in payment of the other 15% until 1

April 2021.

What period does rent relief

apply?

The Act applies to commercial and retail leases

Significantly, it has now been made clear that

but not to residential tenancies or to a lease where

the lessee’s turnover is more than $50,000,000. 

 

If the lessee is a company then turnover is

calculated on turnover of the total corporate group

(if applicable). 

 

the Regulations apply during the prescribed period

in relation to a commercial lease, other than a lease

entered into after the commencement of the

prescribed period (i.e. 30 March 2020), unless that

lease is a lease entered into by means of an option

to extend or renew the lease or any other extension

or renewal of an existing lease on the same or

substantially similar terms as the existing lease. We

consider this a very reasonable measure as it

acknowledges the usual principle of freedom of

contract whereby a lessor and lessee may enter into

a lease on commercial terms acceptable to those

parties in an environment where both parties are

well aware of the current economic impact of the

pandemic on businesses as well as the recent

temporary amendments to the law as it applies to

commercial leasing in SA described in this alert.

Which leases do these rent

relief provisions apply to?



the economic impact of the pandemic on the parties to the lease;

the provisions of the Act and the Regulations; and

the provisions of the National Cabinet Mandatory Code of Conduct.

Yes, parties are obliged to first have “good faith” discussions as to rent relief. This is the starting

point for resolving negotiations. 

 

These "good faith" discussions must have regard to:

 

There is no "penalty" if parties cannot reach an agreement during this time, or even if a party is

acused of not acting in good faith. 

Do parties need to have "good faith" discussions prior to

resorting to a mediation?

“Rent relief” means any form of relief in respect of the liability or obligation of a lessee to pay

rent (including waiver or deferral of rent). 

For example, if due to financial hardship the Court ordered rent relief of 30% then at least one-

half of that 30% must be as a waiver i.e. a 15% total rent reduction, and not a 50% reduction of

the total rent. It is important to note that a lessee may still be liable to pay any deferred rent as

ordered by the Court.

The lessor and the lessee can make their own agreement as to the rent relief to apply. That

could be rent waiver or rent deferral or a combination of both. In the event of a failure to agree

on rent relief, a party to the lease may apply to the Small Business Commissioner for mediation

of a dispute;

as to whether the lessee is suffering “financial hardship” as a result of the pandemic; or 

as to the rent relief to apply; or 

any other issues that have occurred in relation to the COVID-19 pandemic arising from, or

related to, the lease. 

The expression “financial hardship” (being a key concept in determining the availability or

otherwise of the relief measures to lessees) is not defined in the Act or the Regulations but can

be determined by the Magistrates Court having regard to;

whether the lessee is eligible for, or receiving, a Jobkeeper payment in respect of their

business; and/or

any reduction in turnover of the lessee’s business (as verified by financial records or

statements provided by the lessee during a specified period, as compared with an earlier

specified period as determined by the Court).

The Court may make an order for rent relief and if it does then that order must be for at least a

50% rent relief waiver (i.e. releasing the lessee from having to make payment). 

In addition to a lessee's claim for rent waiver and/or deferral,  rent must not be increased

during the prescribed period unless otherwise agreed between the parties. However for clarity

rent reviews may still take place during this time.

 

 

 

 

 

What rent relief is a lessee entitled to?
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If the parties to a lease (including any guarantor or

third party interested in the lease) fail to reach an

agreement after their good faith discussions (be it

in relation to whether or not the lessee is suffering

financial hardship, or in relation to rent relief or any

other issues arising under the lease in relation to

the pandemic) then any party may apply to the

Small Business Commissioner for mediation of a

relevant dispute. There is no cost for the mediation.

The Small Business Commissioner will allocate a

mediator (from its panel of options) who is

appropriately qualified to conduct the mediation

and seek to resolve an agreement. 

At the conclusion of the mediation, the Small

Business Commissioner must issue the parties with

an appropriate mediation certificate (depending on

the success or failure of the mediation). This

certificate is a prerequisite if a party then wishes to

apply to the Court for resolution of a relevant

dispute. 

Having first obtained the relevant mediation

certificate, a party to a commercial lease may only

then apply to the Court for resolution of a relevant

dispute, including without limitation, as to whether

or not a lessee is an affected lessee and including

seeking one or more of the following orders:an

order granting rent relief to an “affected lessee”

(one suffering financial hardship) in relation to

payment of rent under the lease;

an order granting rent relief to an “affected

lessee” (one suffering financial hardship) in

relation to payment of rent under the lease;

an order requiring the payment of some or all

of the rent under a lease into the Court until

the lease has been performed;

an order requiring that rent paid into the

Court be paid out and applied as directed by

the Court;

an order modifying the terms and conditions

of a lease;

an order to defer the payment of rent under an

affected lease for a specified period not

exceeding 24 months from the day on which

the order is made; or

any other orders the Court thinks necessary or

desirable to resolve a dispute between the

parties to a lease.

 

 

 

 

        

What if there's still a dispute

even after "good faith"

discussions?

If the parties have agreed a variation or

modification to the operation of the lease

between 30 March 2020 and 15 May 2020, the

Court cannot make an order to vary that

agreement as it applies during that short

period, but the Court may change that

agreement going forward. 

 

In practice, this is not likely to occur as if the

parties have already come to agreement as to

rent relief then there is likely to be no dispute

to refer to mediation and then (if applicable)

to the Court.

What about lease

variations agreed before

15 May 2020?

If a lessee is an “affected lessee” (a lessee is an

affected lessee if the lessee is suffering financial

hardship as a result of the COVID-19 pandemic; and

the lessee’s (or corporate group) turnover in a

relevant year was less than $50 million), a lessor

cannot take any "prescribed action" (including

termination of lease or calling up a bank guarantee

or personal guarantee) against the lessee on

grounds of a breach of the lease during the

prescribed period consisting of a failure to pay rent;

or a failure to pay outgoings; or the business

operating under the lease not being open for

business during the hours specified in the lease. 

 

However, this does not apply to or in respect of a

failure to pay rent if the amount of rent payable

under the lease is, during the prescribed period (a)

agreed by the parties under a mediation; or (b)

determined by the Court, and the failure to pay rent

constitutes a breach of the agreement or order of

the Court.

Can a lessor terminate the

lease if the lessee stops

paying rent or closes the

business? 
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The terms of the lease are important in determining

if a lessor is or is not entitled to request certain

financial information of the lessee or if the lessee is

obligated to provide such information.    

In circumstances where a lessee is seeking to

negotiate rent relief and the relevant lease does not

contain any contractual obligation on the part of

the lessee to provide its financial information to the

lessor, then the issue is not what the lessor is

entitled to require the lessee to provide (as there is

no entitlement) but what the principles of

negotiating in good faith ought to capture having

regard to what is reasonable for a lessor to see (e.g.

turnover or BAS Statements) to assist the lessor in

determining any rent relief, coupled with what the

Small Business Commissioner, or the Court, may

request be provided by the lessee prior to

determining or ordering any rent relief (as the case

may be) to the lessee. 

The Regulations obligate the Court to have regard

to the turnover of the business of the lessee during

the prescribed period (which would reasonably

imply that the Court itself would require the lessee

to disclose that information, and so the lessor

should be entitled to request to see the same).  

A lessor must be aware of and remain compliant

with privacy laws in relation to any financial

information (which could be commercially

sensitive) provided by the lessee.

       

 

         

        

Can a lessor insist on seeing a

lessee's trading figures before

considering rent relief?

There are several provisions in the Act and the

Regulations that together make clear that the

parties are to have regard to the principles of the

Code which would include the rent relief

principles set out therein (including both rental

waiver and deferral).

The objectives of the Regulations, namely to

implement temporary measures related to

circumstances brought about by the pandemic

and to provide mechanisms to resolve disputes

concerning those leases are to have regard to the

Code.

The Regulations expressly obligate the parties to

a lease to negotiate in good faith having regard

to the provisions of the Code.

The Act also gives power to the Governor to make

regulations “requiring the parties…. to have

regard to particular matters or principles, or a

prescribed standard, code or other document, in

negotiating or disputing a matter under or in

relation to the commercial lease; and a

requirement that the Small Business

Commissioner or a Court have regard to

particular matters or principles, or a prescribed

standard, code or other document, in mediating,

conciliating, hearing or deciding a matter or

proceeding relating to a commercial lease or a

dispute…”.

            

           

           

Does the Act and Regulations

adopt the rent relief principles

of the National Mandatory

Code of Conduct?

 

The provisions of the Regulations apply during the

prescribed period in relation to a commercial lease,

other than a lease entered into after the

commencement of the prescribed period (i.e. after 30

March 2020), unless that lease is a lease entered into

by means of an option to extend or renew the lease or

any other extension or renewal of an existing lease on

the same or substantially similar terms as the existing

lease.

 

Do the Regulations apply to

leases entered into after the

commencement of the

prescribed period?
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A lessor may be motivated for its own commercial

reasons to want to negotiate an extension to the

term of the lease. It may be in the interests of a

lessor to have a lessee for a longer period in a

suppressed market where it may be difficult to

attract a new lessee at the end of the current lease.

It may be in the interests of a lessor to want to

preserve the lessor/lessee relationship for such time

as the deferred rent remains payable.

The Regulations provide that the Court may make

an order to defer the payment of rent under an

affected lease for a specified period (not to exceed

24 months from the date on which the Court order

is made). Tied to any such order is the Court’s power

to make a further order extending the term of the

lease for the period for which rent is deferred under

that order.

           

        

Does the Court have the power

to extend the term of the

Lease?

  If a lessor receives a waiver of land tax or a relief

payment under a scheme administered by the

Treasurer for the purposes of providing land tax to

persons suffering financial hardship as a result of

the pandemic, then the lessor MUST pass on the

benefit to the lessee provided the lessee is an

“affected lessee” in accordance with the provisions

of that scheme. 

The lessor must pass on the benefit of the waiver or

relief payment in the form of a waiver of rent

including in circumstances where the lessee under

the relevant lease is not contributing to land tax. 

It is not clear, in circumstances where a lessor is

obligated to grant rent relief, if any required waiver

of rent on account of land tax relief may be

incorporated within any obligation on a lessor to

waive rent (being in favour of the lessor) or if this is

to be added on top (being in favour of the lessee).

Separately, the Regulations provide that a lessor

must not, during the prescribed period, require an

affected lessee to pay land tax or reimburse the

lessor for payment of land tax (assuming the lease

provides for this).

           

            

        

Is a lessor required to pass on

the benefit of any land tax relief

to the lessee?

The Act gives the Governor the power to

make regulations including with respect to

the mitigation of adverse impacts on a

party to a lease resulting from the COVID-19

pandemic. 

In proceedings before the Court, in making

an order granting rent relief, the

Regulations prescribe several matters to

which the Court is to have regard, including

the ability of the lessor to provide rent

relief. In other words, in determining the

rent relief (waiver and/or deferral) the Court

is to have regard to the lessor’s capacity to

provide that relief which may be seen as a

requirement for the Court to balance the

competing interests of the parties to a lease

notwithstanding that the Court is ordering

rent relief.

The Regulations also provide that the

obligation of the parties to negotiate in

good faith (the rent and other terms of the

commercial lease) includes an obligation

on both parties to have regard to the

economic impacts of the pandemic on the

parties (and not just the lessee or the lessor)

to the lease. 

Whereas the Code provides for rental

deferrals to be amortised over a period of

not less than 24 months (unless otherwise

agreed by the parties), the Regulations

reduce this timeframe to a period not

exceeding 24 months.

         

  

       

Are there any protections

for lessors?
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Contact our Commercial Leasing experts for more information by
calling the office on 08 8206 8444 or emailing as below.
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law firm
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